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U.S. Customs Service 


Treasury Decision 


(T.D. 02-21) 


DUTY-FREE TREATMENT OF ARTICLES IMPORTED IN 


CONNECTION WITH THE 2002 WORLD BASKETBALL 
CHAMPIONSHIP FOR MEN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of designation of international athletic event for pur- 
poses of preferential tariff provision. 


SUMMARY: This notice advises the public of the designation of the 2002 
World Basketball Championship for Men to be held in Indianapolis, In- 
diana, August 29, 2002, through September 8, 2002, as a qualifying in- 
ternational athletic event under subheading 9817.60.00, Harmonized 
Tariff Schedule of the United States (HTSUS). 


EFFECTIVE DATE: May 6, 2002. 


FOR FURTHER INFORMATION CONTACT: T. James Min II, Office 
of Regulations & Rulings (202-927-1203). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 1456 of the Tariff Suspension and Trade Act of 2000 (the 
“Act”) (PL. 106-476, 114 Stat. 2101) promulgated the duty-free treat- 
ment provided under subheading 9817.60.00, HTSUS, for certain ar- 
ticles brought into the United States for certain international athletic 
events. Subheading 9817.60.00, HTSUS, which implements section 
1456(a) of the Act, states: 


Any of the following articles not intended for sale or distribution to 
the public: personal effects of aliens who are participants in, offi- 
cials of, or accredited members of delegations to, an international 
athletic event held in the United States, such as the Olympics and 
Paralympics, the Goodwill Games, the Special Olympics World 
Games, the World Cup Soccer Games, or any similar international 
athletic event as the Secretary of the Treasury may determine, and 
of persons who are immediate family members of or servants to any 
of the foregoing persons; equipment and materials imported in con- 
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nection with any such foregoing event by or on behalf of the forego- 
ing persons or the organizing committee of such an event, articles 
to be used in exhibitions depicting the culture of a country partici- 
pating in such an event; and, if consistent with the foregoing, such 
other articles as the Secretary of the Treasury may allow. 


Section 1456(b) of the Act, as implemented in Note 6 of Subchapter 
XII, HTSUS, provides that “[a]ny article exempt from duty under head- 
ing 9817.60.00 shall be free of taxes and fees that may otherwise be ap- 
plicable, but shall not be free or otherwise exempt or excluded from 
routine or other inspections as may be required by the Customs Ser- 
vice.” 

The 2002 World Basketball Championship for Men will be held in In- 
dianapolis, Indiana, from August 29, 2002, through September 8, 2002. 
This event is sponsored by the Fédération Internationale de Basketball 
(FIBA), which is basketball’s international governing body. USA Bas- 
ketball and the Indianapolis Sports Corporation also will sponsor the 
event, which features 16 national men’s teams from five continents. 
These teams will be from the United States, Angola, Algeria, Argentina, 
Brazil, Canada, Puerto Rico, Venezuela, China, Lebanon, Yugoslavia, 
Turkey, Spain, Germany, Russia, and New Zealand. A total of 62 games 
will be played over the 11-day event. 

The Managing Director of the 2002 World Basketball Championship 
for Men has requested that the event be designated as a qualifyinginter- 
national athletic event for purposes of subheading 9817.60.00, HTSUS. 


DETERMINATION 


Section 1456 of the Tariff Suspension and Trade Act of 2000 provides 
that the Secretary of the Treasury may determine that international 
athletic events not explicitly mentioned in the statute qualify as similar 
to those mentioned for purposes of the duty-free treatment provided for 
in subheading 9817.60.00, HTSUS. 

Noting that the 2002 World Basketball Championship for Men is or- 
ganized by FIBA, the international governing body for basketball, and 
that the event includes finalists from over five continents, it is therefore 
determined that the event qualifies as a “similar international athletic 
event” in accordance with section 1456 of the Tariff Suspension and 
Trade Act of 2000. Therefore, articles meeting the conditions and re- 
quirements set forth in subheading 9817.60.00, HTSUS, imported in 
connection with the 2002 World Basketball Championship for Men, will 
be entitled to duty-free treatment. 

ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: April 30, 2002. 
Trmotuy E. SKup, 


Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, May 6, 2002 (67 FR 30414)] 





U.S. Customs Service 


General Notices 


TERMINATION OF TEST REGARDING 
IMPORTER COMPLIANCE MONITORING PROGRAM 


AGENCY: United States Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The Importer Compliance Monitoring Program (ICMP), 
which allows interested importers to assess their own compliance with 
Customs laws and regulations, was developed by Customs under its reg- 
ulatory audit authority and was implemented on a test basis starting in 
1998. Customs has determined that the ICMP test should be discontin- 
ued in favor of an updated approach to importer self-assessment. This 
notice advises the public of the termination of the ICMP test. 


DATE: The ICMP test will terminate on May 30, 2002. 


FOR FURTHERINFORMATION CONTACT: Russell Ugone, Director, 
Trade Agreements Branch, Regulatory Audit Division (202-927-0728). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As aconsequence of the passage of the Customs Modernization provi- 
sions of the North American Free Trade Agreement Implementation 
Act (Public Law 103-182, 107 Stat. 2057), the primary goal of Customs 
in the trade compliance process has been to maximize importer com- 
pliance with U.S. trade laws while, at the same time, facilitating the im- 
portation and entry of admissible merchandise. To meet this goal, 
Customs has made a comprehensive effort to review, improve, and rede- 
sign, on an ongoing basis, the trade compliance process using estab- 
lished business practices, re-engineered tools, and new methodologies 
that improve customer service without compromising the enforcement 
aspect of the Customs mission. 

In order to enable interested importers to participate in a program 
that would allow them to assess their own compliance with Customs 
laws and regulations on a continuing basis, Customs on April 24, 1998, 
published in the Federal Register (63 FR 20442) a notice of a plan to con- 
duct a test regarding the Importer Compliance Monitoring Program 
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(ICMP). The notice stated that the test would involve a limited number 
of importer participants and would run for a period of one year. On July 
23, 2001, Customs published in the Federal Register (66 FR 38344) ano- 
tice announcing a second test of the ICMP This notice invited increased 
importer participation, made some alterations to the earlier ICMP test 
procedures, and stated that, if Customs determines to end the program 
test, reasonable notice of the expiration date would be published in the 
Federal Register. 


TERMINATION OF THE ICMP TEsT 


Although the notice announcing the second test of the ICMP was pub- 
lished in part in order to increase the participation in the test, participa- 
tion has remained below the level envisaged by Customs when the test 
procedures were developed. Customs therefore has determined that the 
ICMP test should be discontinued in favor of anew program that contin- 
ues the self-assessment principles of the ICMP but will be an updated 
approach using new methodologies. This new program, which is called 
the Importer Self Assessment Program, will be the subject of a separate 
notice to be published in the Federal Register in the near future. 

Accordingly, the ICMP test, as described in the Federal Register on 
July 23, 2001, will terminate 30 days after publication of this notice in 
the Federal Register. All testing procedures, reporting requirements 
and other obligations assumed by importers by virtue of their participa- 
tion in the ICMP test, and all benefits accruing to importers as a result of 
their participation in the ICMP test, will cease to apply upon termina- 
tion of the ICMP test. However, importers are reminded that termina- 
tion of the ICMP test has no effect on an importer’s continuing 
obligation to comply with all applicable Customs laws and regulations. 


Dated: April 24, 2002. 


CYNTHIA A. COVELL, 
Director, 
Regulatory Audit Division. 


[Published in the Federal Register, April 30, 2002 (67 FR 21322)] 
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FIRST PHASE OF AUTOMATED COMMERCIAL ENVIRONMENT 
(ACE): ANNOUNCEMENT OF A NATIONAL CUSTOMS 
AUTOMATION PROGRAM TEST FOR THE ACE ACCOUNT 
PORTAL 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This document announces Customs plan to conduct a Na- 
tional Customs Automation Program test of the first phase of the Auto- 
mated Commercial Environment. This test will allow importers and 
authorized parties to access their Customs data via a web-based Account 
Portal. This test is the first step toward the full electronic processing of 
commercial importations in the Automated Commercial Environment 
with a focus on defining and establishing the importer’s account struc- 
ture. Customs plans to initially accept approximately forty importer ac- 
counts for participation in this test, and may expand the universe of 
participants during the test. This notice provides a description of the 
test, outlines the development and evaluation methodology to be used, 
sets forth the eligibility requirements for participation, invites public 
comment on any aspect of the planned test, and opens the application 
period for participation. 


EFFECTIVE DATES: The test will commence no earlier than October 
28, 2002. The test will run for approximately two years and may be ex- 


tended or modified. Comments concerning this notice and all aspects of 
the announced test may be submitted at any time. Applications may also 
be submitted at any time; however, in order to be eligible as one of the 
initial participants, applications must be received by June 1, 2002. 


ADDRESSES: Written comments regarding this notice may be sub- 
mitted to Ms. Hedwig Lock at U.S. Customs Service, 2850 Eisenhower 
Ave.—First Floor, Alexandria, Virginia 22314; e:mail address: eisen- 
hower@customs.treas.gov; FAX number: (703) 329-5235. Applications 


to participate will only be accepted via e:mail sent to eisenhower@cus- 
toms.treas.gov 


FOR FURTHER INFORMATION CONTACT: Ms. Hedwig Lock, U.S. 
Customs Service, Office Of Field Operations, Trade Programs, Com- 
mercial Compliance, Account Management; Tel. (703) 317-3657; e:mail 
address: eisenhower@customs.treas.gov 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
The Customs Modernization Program has been created to improve ef- 
ficiency, increase effectiveness, and reduce costs for Customs and all of 
its communities of interest. The ability to meet these objectives depends 
heavily on successfully modernizing Customs business functions and 
the information technology that supports those functions. 
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The initial thrust of the Customs Modernization Program focuses on 
Trade Compliance and the development of the Automated Commercial 
Environment (ACE) through the National Customs Automation Pro- 
gram (NCAP). ACE is not only a replacement system for the Automated 
Commercial System (ACS); it is an effort to streamline business pro- 
cesses to facilitate the growth in trade and foster participation in global 
commerce, while ensuring compliance with U.S. laws and regulations. 

The ACE development strategy consists of partitioning ACE into four 
major increments. Each increment, while individually achieving critical 
business needs, also lays the foundation for subsequent increments. 
This test will be part of the first phase of ACE. 

This test is the first step towards changing the way that the world in- 
teracts with U.S. Customs. This test will allow account holders to view 
integrated data for their account information from multiple system 
sources. It will enable Customs and account holders to interact via new- 
ly created account portals. This test accommodates both Customs and 
the trade. The Account Portal has the ability to access, manage and dis- 
seminate information in an efficient and secure manner. As an example, 
when a trade participant enters ACE, the Account Portal will present 
data specific to that participant’s account transactions. 

Participants in this test will eventually have the opportunity to use 
the account management functions such as account access to their pro- 
file and transactional data via the web portal. Eventually the account 
owner will also have the option to delegate portal access. In the initial 
phase of the test program participants will only have access to static 
data and basic account profile information necessary to establish an ac- 
count. In the later stages of the test participants will have access to more 
extensive operational transaction data through the web portal. 

This test will be delivered in a phased approach, with primary deploy- 
ment scheduled for no earlier than October 28, 2002. The timeline for 
ACE is subject to change based on funding and technical requirements. 
Future phases of the Automated Commercial Environment (ACE) will 
be developed and deployed throughout the ACE development period, for 
use by the trade and Customs personnel selected to test the Account 
Portal. 

Customs plans to select approximately forty importer accounts from 
the list of qualified applicants for the initial deployment of this test. A 
primary benefit for the initial participants will be an early opportunity 
to provide direct input into the initial design of the Account Portal. Addi- 
tional participants may be selected throughout the duration of this test. 


ELIGIBILITY CRITERIA 
To be eligible for participation in this test, an importer must: 


1. Participate in the Customs Trade Partnership Against Terror- 
ism (C-TPAT). C-TPAT is a joint government-business initiative to 
build cooperative relationships that strengthen overall supply 
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chain and border security. For further information, please refer to 
the Customs website at http://www.customs.gov/enforcem; and 
2. Have the ability to connect to the Internet. 
Customs expects to select a broad range of importers representing 
various industries. Applications will be considered from all volunteers; 


however, priority consideration for selection of the initial participants 
will be given to: 


1. Importers that use carriers that participate in the Customs In- 
dustry Partnership Programs (IPP). IPP consists of several part- 
nership programs that aim to engage the trade community in a 
cooperative relationship with Customs in the war on drugs and ter- 
rorism, such as the Carrier Initiative Program and the Business 
Anti-Smuggling Coalition. For further information on Industry 
Partnership Programs, please refer to the Customs website at 
http://www.customs.gov/enforcem; and 

2. Importers who have participated in the Account Management 
Program for at least one year and who are managed by a full-time 
Account Manager. 


APPLICATION PROCESS 
Each application for participation in this test must include the follow- 
ing information: 
1. Importer name, 


2. Unique importer number (e.g., SSN, EIN, Customs Assigned 
Importer #, DUNS #), 


3. Statement certifying participation in C-TPAT, and 
4. Statement certifying the capability to connect to the Internet. 


In order to be eligible as one of the initial participants, completed ap- 
plications must be received by June 1, 2002. Applicants will be notified 
by Customs of the status of their application, whether it is held pending 
further expansion or accepted for initial participation. An applicant who 
does not meet the eligibility criteria or who provides an incomplete ap- 
plication will be notified and given the opportunity to resubmit their ap- 
plication. 

Upon selection into the test, Customs may request additional infor- 
mation for the account profile. Participants incur a continuing obliga- 
tion to provide Customs with any updates or changes to the information 
they submit. All data submitted and entered into the Account Portal is 
subject to the Trade Secrets Act (18 U.S.C. 1905) and is considered confi- 
dential and subject to the appropriate levels of governmental control 
and protection. While the test is scheduled to begin October 28, 2002, 
participation in this test may be delayed due to funding and technologi- 
cal constraints. Future phases of ACE may also be tested; however, the 
eligibility criteria may differ from the criteria listed in this notice. Ac- 
ceptance into this test does not guarantee eligibility for, or acceptance 
into future technical tests. 

Each participant will designate one person as the account owner for 
the company’s portal account information. The account owner will be 
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responsible for safeguarding the company’s portal account information, 
controlling all disclosures of that information to authorized persons, au- 
thorizing user access to the Account Portal and ensuring that access to 
the company’s portal account information by authorized persons is 
strictly controlled. 


AUTHORIZATION FOR THE TEST 


Pursuant to Customs Modernization provisions in the North Ameri- 
can Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2170 (December 8, 1993), Customs amended its regulations 
(19 CFR chapter J), in part, to enable the Commissioner of Customs to 
conduct limited test programs or procedures designed to evaluate 
planned components of the National Customs Automation Program. 
Section 101.9(b) of the Customs Regulations (19 CFR 101.9(b)) provides 
for the testing of NCAP programs or procedures. See T.D. 95-21. This 
test is established pursuant to that regulatory provision. 


MISCONDUCT UNDER THE TEST 


If a test participant fails to follow the terms and conditions of this no- 
tice, fails to exercise reasonable care in the execution of participant ob- 
ligations, fails to abide by applicable laws and regulations, misuses the 
Account Portal, engages in any unauthorized disclosure or access to the 
Account Portal, or engages in any activity which interferes with the suc- 
cessful evaluation of the new technology, the participant may be subject 
to civil and criminal penalties, administrative sanctions, and/or suspen- 
sion from this test. Any decision proposing suspension of a participant 
may be appealed in writing to Ms. Hedwig Lock within 15 days of the 
decision date. Such proposed suspension will apprise the participant of 
the facts or conduct warranting suspension. Should the participant ap- 
peal the notice of proposed suspension, the participant should address 
the facts or conduct charges contained in the notice and state how com- 
pliance will be achieved. However, in the case of willfulness or where 


public health interests or safety are concerned, the suspension may be 
effective immediately. 


TEST EVALUATION CRITERIA 


To ensure adequate feedback, participants are required to participate 
in an evaluation of this test. Customs also invites all interested parties 
to comment on the design, conduct and implementation of the test at 
any time. The final results will be published in the Federal Register and 


the CusTOMs BULLETIN as required by § 101.9(b) of the Customs Regula- 
tions. 
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The following evaluation methods and criteria have been suggested: 


_1. Baseline measurements to be established through data analy- 
sis. 
2. Questionnaires from both trade participants and Customs ad- 
dressing such issues as: 
¢ Workload impact (workload shifts/volume, cycle times, 
etc.); 
e Cost savings (staff, interest, reduction in mailing costs, 
etc.); 
Policy and procedure accommodation; 
Trade compliance impact; 
Problem resolution; 
System efficiency; 
Operational efficiency; 
Other issues identified by the participant group. 


Dated: April 26, 2002. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, May 1, 2002 (67 FR 21800)] 


NOTICE OF REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations [19 CFR 


111.45(a)], the following Customs broker license is revoked by operation 
of law. 


Name License Port 


KPMG Peat Marwick LLP New York 


Dated: April 22, 2002. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, May 3, 2002 (67 FR 22500)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 1, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
DouG.as M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
“GONDOLA” HURRICANE CANDLEHOLDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to the tariff classification of “Gondola” Hurricane Candlehold- 
ers under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of “Gondola” Hurricane Candlehol- 
ders. Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before June 14, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings. Attention: Regulations 
Branch, 1300 Pennsylvania Avenue.N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke New York Ruling Letter 
(NY) G85001, dated December 21, 2000, which pertains to the tariff 
classification of “Gondola” Hurricane Candleholders. NY G85001 is set 
forth as “Attachment A” to this document. 

Although in this notice Customs is specifically referring to one ruling, 
NY G85001, this notice covers any rulings on similar merchandise that 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases; no further rulings 
have been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, other 
than the referenced rulings (see above), should advise Customs during 
this notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Cus- 
toms intends to revoke any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among oth- 
er reasons, be the result of the importer’s reliance on aruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the HTSUS or other relevant statutes. 
Any person involved in substantially identical transactions should ad- 
vise Customs during this notice period. An importer’s failure to advise 
Customs of substantially identical transactions or of a specific ruling 
not identified in this notice, may raise issues of reasonable care on the 
part of the importer or his agents for importations of merchandise sub- 
sequent to this notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
G85001, and any other ruling not specifically identified, to reflect the 
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proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 964842 (see “Attachment B” to this document). 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: April 25, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 21, 2000. 


CLA-2-70:RR:NC:2:226 G85001 
Category: Classification 


Tariff No. 7013.99.5000 
Mp. PETER J. FITCH 


FITCH, KING AND CAFFENTZIS 
116 John Street 
New York, NY 10038 


Re: The tariff classification of a decorative glass article from India. 


DEAR MR. FITCH: 


In your letter dated December 5, 2000, on behalf of your client, The Pomeroy Collection, 
Ltd., you requested a tariff classification ruling. A representative sample of the item was 
submitted with your ruling request. 

The submitted sample is a large glass vessel that measures approximately eight inches 
in height and five and one-half inches in diameter at the opening, and seven inches in di- 
ameter at the base. A removable gold-colored swing-like metal frame, which serves as a 
candleholder, is suspended inside the glass vessel. A scented candle measuring two and 
one-half inches in height and three inches in diameter sits on the metal candleholder. 

You indicated in your letter that the glass vessel, the hanging metal frame and candle 
will be imported from India. You stated in a telephone conversation that the glass vessel 
with hanging metal frame and the candle will be packaged together for retail sale in their 
imported condition. 

In your presentation you suggest that the glass vessel with hanging metal frame should 
be regarded as a candleholder classifiable in subheading 9405.50.40, Harmonized Tariff 
Schedule of the United States (HTS), which provides for non-electrical lamps and lighting 
fittings. We do not regard this type of article as a candleholder because it has the form ofa 
general-purpose decorative glass article. A candle is only one of the many items that this 
type of product is capable of holding; for example, your enclosed picture shows the item 
holding potpourri. 

The essential character of the glass vessel with metal hanging frame and candle is repre- 
sented by the glass vessel. You indicated that the unit value of the glass vessel will be $1.50. 

The applicable subheading for the glass article with hanging metal frame and candle 
will be subheading 7013.99.5000, HTS, which provides for glassware of a kind used for 
table, kitchen, toilet, office, indoor decoration or similar purposes * * *: other glassware: 
other: other: valued over $0.30 but not over $3 each. The rate of duty will be 30 percent ad 
valorem. The rate of duty will remain unchanged in 2001. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Jacob Bunin at 212-637-7074. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 964842 AML 
Category: Classification 


Tariff No. 9405.50.40 
MR. PETER J. FITCH 


FITCH, KING AND CAFFENTZIS 
116 John Street 
New York, NY 10038 


Re: Reconsideration of NY G85001; “Gondola” Hurricane Candleholder; iron and glass 
candleholder. 


DEAR MR. FITCH: 

Thisisin reply to your letter of December 28, 2000, to the Customs National Commodity 
Specialist Division, New York, on behalf ofthe Pomeroy Collection, Ltd., requesting recon- 
sideration of New York Ruling Letter (“NY”) G85001, dated December 21, 2000, concern- 


ing the classification, under the Harmonized Tariff Schedule of the United States 
(“HTSUS”), of the “Gondola” Hurricane Candleholder (an iron and glass candleholder). 
NY G85001 classified the article under subheading 7013.99.50, HTSUS, which provides 
for glassware of a kind used for * * * indoor decoration or similar purposes * * * other 
glassware: other: other: valued over thirty cents but not over three dollars each. As you 
know, your request was forwarded to this office for reply. Asample, photograph, packaging 
materials and descriptive literature were provided for our consideration. We have re- 


viewed NY G85001 and believe that the classification set forth is incorrect. We regret the 
delay. 


Facts: 


Based upon the information and sample provided, the “Gondola” Hurricane Candle- 
holder consists of four components: a glass article, a pronged metal article, flame retar- 
dant, scented “botanicals,” and a scented candle. The large glass article resembles a vase 
and measures approximately 5% inches at the opening and 7 inches at the base. The body 
constricts to approximately 5 inches in diameter below the opening and increases in diam- 
eter toward the base. The glass article is approximately 8% inches in height. 

The sample and photograph contain and depict a metal frame candleholder that rests on 
the lip of the glass article and suspends the candle approximately 6 inches below the open- 
ing of the glass article. The sample has two prongs and that depicted the photograph has 
three prongs. In your letter, you state that the articles will be packaged together with a 
candle upon importation and that the metal frame candleholder will be the three-pronged 
model. The prongs suspend a candleholder: a concave, metal disk approximately 3% inch- 
es in diameter and '% inch in depth. 

Also contained in the package are “botanicals”—a potpourri of what appear to be dried 
flowers, buds and leaves which are described as pear scented and treated with a flame re- 
tardant chemical. 

The final component is a scented candle that measures approximately 212 inches in 


height and 2% inches in diameter. You state that the candle will be packaged and imported 
with the other components. 
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In your request for reconsideration, you state that the article, “consisting of a glass con- 


tainer, a cast iron candle support, and acandle,” is packaged, imported and sold as a cand- 
lehoilder. 


Issue: 


Whether the composite article should be classified under subheading 7013.99.50, 


HTSUS, as a decorative glass article; or subheading 9405.50.40, HTSUS, as a candlehold- 
er? 


Law and Analysis: 


Classification of imported merchandise is accomplished pursuant to the Harmonized 
Tariff Schedule of the United States (HTSUS). Classification under the HTSUS is guided 
by the General Rules of Interpretation of the Harmonized System (GRIs). GRI 1, HTSUS, 
states in part that “for legal purposes, classification shall be determined according to the 
terms of the headings and any relative section or chapter notes[.]” GRI 3(b) provides, in 
pertinent part, that “goods put up in sets for retail sale, which cannot be classified by ref- 
erence to 3(a), shall be classified as if they consisted of the material or component which 
gives them their essential character, insofar as this criterion is applicable.” GRI 3(c) pro- 
vides that “when goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which equally 
merit consideration.” 

The applicable HTSUS provisions under consideration are as follows: 


3307 Pre-shave, shaving or after-shave preparations, personal deodorants, 
bath preparations, depilatories and other perfumery, cosmetic or toilet 
preparations, not elsewhere specified or included; prepared room de- 
odorizers, whether or not perfumed or having disinfectant properties: 

* * * * * * * 


3406.00.00 Candles, tapers and the like. 


* * * * * x *” 


7013 Glassware of a kind used for table, kitchen, toilet, office, indoor 
decoration or similar purposes (other than that of heading 7010 or 


7018): 
Other glassware: 
7013.99 Other: 
Other: 
Other: 


7013.99.50 Valued over $0.30 but not over $3 each. 


* * * cS * * * 


9405 Lamps and lighting fittings including searchlights and spotlights 
and parts thereof, not elsewhere specified or included; illuminated 
signs, illuminated nameplates and the like, having a permanently 
fixed light source, and parts thereof not elsewhere specified or in- 
cluded: 

9405.50 Non-electrical lamps and lighting fittings: 

Other: 

9405.50.40 Other. 


The four distinct articles are imported in the same package; hence, we are unable to re- 
solve the classification of the articles at GRI 1. GRI 2 is not applicable here except insofar 
as it provides that “[t]he classification of goods consisting of more than one material or 
substance shall be according to the principles of rule 3.” 

GRI 3 provides as follows: 


When, by application of rule 2(b) or for any other reason, goods are, prima facie, 
classifiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the itemsin a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
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reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 
(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 


fied under the heading which occurs last in numerical order among those which 
equally merit consideration. 


The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide a commentary 
on the scope of each heading of the Harmonized System and are thus useful in ascertain- 
ing the classification of merchandise. Customs believes the ENs should always be consul- 
ted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

EN (IX) to GRI 3(b) provides: 


For purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other 
to form a practically inseparable whole but also those with separable components, 
provided these components are adapted one to the other and are mutually comple- 


mentary and that together they form a whole which would not normally be offered for 
sale in separate parts. 


EN (VIID to GRI 3(b) provides: 


The factor which determines the essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 


component, its bulk, quantity, weight or value, or by the role ofa constituent material 
in relation to the use of the goods. 


Pursuant to GRI 3(a), the article is a composite good prima facie classifiable under more 
than a single heading, i.e., headings 3307 (scented botanicals/potpourri), 3406 (candle), 
7013 (the glass container), 8306 (the metal stand) and 9405, HTSUS (as a composite ar- 
ticle comprising a candleholder). 

Headings 7013 and 9405, HTSUS, as applicable to the merchandise under consider- 
ation, are controlled by use (other than actual use) (see Group Italglass U.S.A., Inc. v. 
United States, 17 CIT 1177, 839 F Supp. 866 (1993); E.M. Chemicals v. United States, 923 
F. Supp. 202 (CIT 1996); Stewart-Warner Corp. v. United States, 3 Fed. Cir. (T) 20, 25, 748 
F.2d 663 (1984)). In such provisions, articles are classifiable according to the use of the 
class or kind of goods to which the articles belong. If an article is classifiable according to 
the use of the class or kind of goods to which it belongs, Additional U.S. Rule of Interpreta- 
tion 1(a), HTSUS, provides that: 


In the absence of special language or context which otherwise requires—(a) a tariff 
classification controlled by use (other than actual use) is to be determined in accor- 
dance with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use. 


In other words, the article’s principal use in the U.S. at the time of importation deter- 
mines whether it is classifiable within a particular class or kind (principal use is distin- 
guished from actual use; a tariff classification controlled by the latter is satisfied only if 
such use is intended at the time of importation, the goods are so used and proof thereof is 
furnished within 3 years after the date the goods are entered (U.S. Additional Note 1(b); 19 
C.FR. §10.131-10.139)). 

The Courts have provided factors, which are indicative but not conclusive, to apply 
when determining whether merchandise falls within a particular class or kind. They in- 
clude: general physical characteristics, expectation of the ultimate purchaser, channels of 
trade, environment of sale (accompanying accessories, manner of advertisement and dis- 
play), use in the same manner as merchandise which defines the class, economic practical- 
ity of so using the import, and recognition in the trade of this use. See Lenox Collections v. 
United States, 19 CIT 345, 347 (1995); Kraft, Inc, v. United States, 16 CIT 483 (1992), G. 
Heileman Brewing Co. v. United States, 14 CIT 614 (1990); and United States v. Carborun- 


dum Company, 63 CCPA 98, C.A.D. 1172, 5386 F.2d 373 (1976), cert. denied, 429 U.S. 979 
(1976). 


Note 1(e) to Chapter 70, HTSUS, provides that the Chapter does not cover “lamps or 
light fittings * * * or parts thereof of heading 9405[.]” The General ENs to Chapter 70 con- 
tain an identical provision. Thus, if it is determined that the essential character of the ar- 
ticle is that of a candleholder, the article cannot be classified under heading 7013, HTSUS. 
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The EN to heading 9405, HTSUS, states that lamps and light fittings of this group can 
be composed of any material and use any source of light, including candles. In addition, EN 
9405 states that this heading covers “in particular: (6) [c]andelabra, candlesticks, and 
candle brackets[.]” 

We have previously considered the definitions of the terms used in the heading and EN. 
In Headquarters Ruling Letter (HQ) 957412, dated August 1, 1995, we stated that: 

[T]hese rulings (HQ 954308 dated June 6, 1994, HQ 955935 dated May 16, 1994, 
HQ 953016 dated April 27, 1993, HQ 088742 dated April 22, 1991, and HQ 089054 
dated August 2, 1991) held that the terms “candlestick”, “candlestick holder”, and 
“candle holder” are interchangeable. Candleholder has been defined as acandlestick, 
Webster’s II New Riverside University Dictionary, pg. 224 (1st ed. 1984), and asa hold- 
er for acandle; candlestick, The Random House Dictionary of the English Language, 
pg. 216 (1st Ed. 1983). Candlestick has been defined as a utensil for supporting a 
candle, whether elaborately made or in the common form of a saucer with a socket in 
the center, Webster’s New International Dictionary, pg. 390 (2d ed. 1939). Reference to 
lexicographic authorities is hae when determining the meaning of a tariff term. 
Hasbro Industries, Inc. v. U.S., 703 F. wien 941 (CIT 1988), aff'd, 879 F.2d 838 (1989); 
C.J. Tower & Sons of Buffalo, Inc. v. U.S., 69 CCPA 128, 673 F.2d 1268 (1982). 

The glass component of the article under consideration resembles a glass container or 
vase, neither of which is of the forms, shapes or dimensions considered in the March 25, 
1998, CusToMS BULLETIN. However, it suspends what is designed and manufactured to be 
ametal candleholder. The promotional literature for the article indicates that the environ- 
ment of sale of the article is one for candleholders, not general-purpose decorative glass- 
ware. Imported separately, the glass article would be classifiable within heading 7013, 
HTSUS, as a decorative glass article. This determination would hold true as well were the 
glass article imported as a potpourri vase, see HQ 955857, dated August 11, 1994. The 
glass component functions in a similar manner to the wrought iron pedestals in the rul- 
ings referred to below; its form indicates a use to suspend the candleholder within the ar- 
ticle as well as function as a hurricane lamp by preventing wind or breeze from 
extinguishing the flame of the candle. 

The four discrete articles make up a composite article for purposes of GRI 3(b). That is, 
they are, prima facie, classifiable in different headings (see above), they are put together 
to meet a particular need or carry out a specific activity (that of serving as a decorative 
candle holder), and they are put up in a manner suitable for sale directly to users without 
repacking (see, e.g., Headquarters Ruling (HQ) 962090, dated June 11, 1999). Pursuant to 
GRI 3(b), classification of the composite article is determined on the basis of the compo- 
nent that imparts the essential character to the whole. EN Rule 3(b)(VID) lists as factors to 
help determine the essential character of such goods the nature of the materials or compo- 
nents, their bulk, quantity, weight or value, and the role of the constituent materials or 
components in relation to the use of the goods. 

Recently, there have been several decisions on “essential character” for purposes of GRI 
3(b). These cases have looked primarily to the role of the constituent materials or compo- 
nents in relation to the use of the goods to determine essential character. Better Home 
Plastics Corp. v. United States, 916 F.Supp. 1265 (CIT 1996), affirmed, 119 F 3rd 969 (Fed. 
Cir. 1997); Mita Copystar America, Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), mo- 
tion for rehearing and reconsideration denied, 994 F Supp. 393 (CIT 1998), and Vista In- 
ternational Packaging Co. v. United States, 19 CIT 868, 890 F Supp. 1095 (1995). See also, 
Pillowtex Corp. v. United States, 983 F. Supp. 188 (CIT 1997), affirmed 171 F.3d 1370 (Fed. 
Cir. 1999). 

Based on the foregoing, we conclude that in an essential character analysis for purposes 
of GRI 3(b), the role of the constituent materials or components in relation to the use of 
the goods is generally of primary importance, but the other factors in EN Rule 3(b)(VII) 
should also be considered, as applicable. In this case, we are unable to discern the “indis- 
pensable function” (Better Home Plastics, supra) of the article. While the argument can be 
made that the essential character of the composite good is to “hold” or “contain” a candle 
(as shown in the packaging and photograph provided) and that the metal component per- 
forms this function, the glass container serves the function of “suspending” the three- 
pronged, metal candleholder and “housing” the scented, flame retardant botanicals. 
Imported separately from any other article, the glass container, the glass container or vase 
would be classifiable under subheading 7013.99, HTSUS. Insofar as the other factors 
(quantity, bulk, weight and value) are concerned, the available evidence is not definitive. 
In accordance with GRI 3(b), we conclude that the glass and metal components of the ar- 





U.S. CUSTOMS SERVICE yy 


ticle contribute equally to the essential character of the article, and resort (in accordance 
with GRI 3(c)) to the heading “which occurs last in numerical order among those which 
equally merit consideration.” Thus, pursuant to GRI 3(c), we conclude that the article is of 
the class or kind principally used as a non-electrical lamp and lighting fitting in heading 
9405, HTSUS, and is classifiable under that heading. 

Holding: 


Pursuant to GRI 3(c), the composite article will be classified within subheading 
9405.50.40, HTSUS, as a candleholder. 
Effect on Other Rulings: 
NY G85001 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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UsINOR INDUSTEEL, S.A., DUFERCO CLABECQ, S.A., AG DER DILLINGER 
HUTTENWERKE, SALZGITTER AG STAHL UND TECHNOLOGIE, AND 
THYSSEN KRUPP STAHL AG, PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND BETHLEHEM STEEL CorRP AND U.S. STEEL GROUP A UNIT OF USX 
CORP, DEFENDANT-INTERVENORS 


Consolidated Court No. 01-00006 
{ITC sunset review determination remanded. ] 
(Dated April 29, 2002) 


Barnes, Richardson, & Colburn (Gunter von Conrad and Stephen W. Brophy) for plain- 
tiff Usinor Industeel, SA. 

White and Case LLP (Walter J. Spak, Lyle B. Vander Schaaf, Joseph H. Heckendorn, and 
Caleb W. Sullivan) for plaintiff Duferco Clabecq, S.A. 

DeKieffer and Horgan (J. Kevin Horgan and Marc E. Montalbine) for plaintiffs AG der 
Dillinger Hiittenwerke, Salzgitter AG Stahl und Technologie and Thyssen Krupp Stahl 
AG 


Lyn M. Schlitt, General Counsel, James M. Lyons, Deputy General Counsel, United 
States International Trade Commission (Rhonda M. Hughes), for defendants. 

Dewey Ballantine LLP (Alan Wm. Wolff; Kevin M. Dempsey, and Rory F: Quirk) and 
Skadden, Arps, Slate, Meagher & Flom LLP (Robert E. Lighthizer, John J. Mangan, and 
James C. Hecht) for defendant-intervenors Bethlehem Steel Corporation, U.S. Steel 
Group, a unit of USX Corporation. 


OPINION 


RESTANI, Judge: This consolidated matter is before the court on a mo- 
tion for judgment based upon the agency record pursuant to USCIT 
Rule 56.2. The motion has been brought by Usinor Industeel, S.A., Duf- 
erco Clabecgq, S.A., AG der Dilllinger Hiittenwerke, Salzgitter AG Stahl 
und Technologie and Thyssen Krupp Stahl AG (collectively “Plain- 
tiffs”), respondents in the underlying antidumping investigation. Plain- 
tiffs challenge certain aspects of the final determination of the U.S. 
International Trade Commission (“Commission” or “ITC”) in its five- 
year sunset review of antidumping and countervailing orders in Certain 
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Carbon Steel Products From Australia, Belgium, Brazil, Canada, Fin- 
land, France, Germany, Japan, Korea, Mexico, Netherlands, Poland, 
Romania, Spain, Sweden, Taiwan, and United Kingdom, 65 Fed. Reg. 
75,301 (Int’] Trade Comm’n 2000) (“Final Determination”). Plaintiffs 
primarily challenge the Commission’s decision to cumulate subject im- 
ports from Belgium and Germany with those from other countries on 
the ground that conditions of competition in European Community 
(“E.C.”) changed substantially between the initial investigation and 
this sunset review. Plaintiffs also challenge the Commission’s affirma- 
tive competition overlap determination, arguing that the Commission 
applied an improper statutory standard and, generally, that the Com- 


mission’s finding of likely material injury was not supported by substan- 
tial evidence. 


JURISDICTION 


This action commenced under section 516A(a)(2)(A)(i)(I) and (B)(iii) 
of the Tariff Act of 1930, as amended (the “Act”). 19 U.S.C. 
§§ 1516a(a)(2)(A)(@(D) and (B)(iii) (1999). The court has jurisdiction 
pursuant to 28 U.S.C. § 1581(c) (1994). 


BACKGROUND 


On September 1, 1999, the Commission instituted five-year sunset re- 
views, pursuant to section 751 of the Act, to determine whether revoca- 
tion of antidumping and countervailing duty orders on certain carbon 
steel products! from various countries would likely lead to continuation 
or recurrence of material injury to the domestic industry. See Certain 
Carbon Steel Products From Australia, Belgium, Brazil, Canada, Fin- 
land, France, Germany, Japan, Korea, Mexico, Netherlands, Poland, 
Romania, Spain, Sweden, Taiwan, and United Kingdom, 64 Fed. Reg. 
47,862 (Int’] Trade Comm’n 1999) (institution of five year reviews). On 
December 21, 1999, the Commission decided to conduct full five-year re- 
views for all orders. See Certain Carbon Steel Products from Australia, 
Belgium, Brazil, Canada, Finland, France, Germany, Japan, Korea, 
Mexico, Netherlands, Poland, Romania, Spain, Sweden, Taiwan, and 
United Kingdom, 64 Fed. Reg. 71,494 (Int’] Trade Comm’n 1999) (no- 
tice of Commission determination to conduct full five-year reviews). 

On December 1, 2000, the Commission published notice of its final af- 
firmative determination. Final Determination, 65 Fed. Reg. 75,301. The 
Commission unanimously found that revocation of the antidumping 
and countervailing duty orders on cut-to-length carbon steel plate 
(“CTL plate”) from Belgium, Brazil, Finland, Germany, Mexico, Poland, 
Romania, Spain, and Sweden would likely lead to a continuation or re- 


1 The reviews covered three separate products: (1) cut-to-length carbon steel plate; (2) cold-rolled carbon steel flat 


products; and (3) corrosion-resistant carbon steel plate. Plaintiffs’ challenge is limited to cut-to-length carbon steel 
plate. 
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currence of material injury to the domestic industry. Id.? Plaintiffs’ 
challenge here is directed at retention of the antidumping orders. 

The determinations at issue reviewed a 1979 antidumping duty order 
on carbon steel plate from Taiwan® and a 1993 antidumping duty order 
on CTL plate from various countries including Belgium and Germany.* 
Id. Plaintiffs Usinor Industeel, SA (“Usinor”) and Duferco Clabecgq, S.A. 
(“Duferco”) are Belgian producers and exporters of CTL plate. Plain- 
tiffs AG der Dilllinger Hiittenwerke, Salzgitter AG Stahl und Technolo- 
gie and Thyssen Krupp Stahl AG (collectively, the “German 
Producers”) are German producers and exporters of CTL plate. Usinor, 
Duferco, and the German Producers (collectively “Plaintiffs”) partici- 
pated in the review proceedings and contest the Final Determination 
here. The U.S. producers participating in the review were Bethlehem 
Steel Corp. (“Bethlehem”), U.S. Steel Group, a Unit of USX Corp. (“U.S. 
Steel”), Gulf States Steel, Inc., U.S. Denro Steel, Inc., and IPSCO Steel, 
Inc. (collectively the “Domestic Producers”). Bethlehem and U.S. Steel 
are Defendant-Intervenors in the present action. 

Pursuant to 19 U.S.C. § 1675a(a)(7), the Commission elected to cumu- 
late likely volume and price effects from all countries except Canada.® 
Final Determination at 29. In support of cumulation, the Commission 
found that: (1) subject imports from all countries except Canada were 
likely to have a discernible adverse impact on the domestic industry if 
orders were revoked; (2) there would be reasonable overlap of competi- 
tion between subject imports from all countries and the domestic like 
product if orders were revoked; and (3) except for Canada, no significant 
differences in the conditions of competition existed between the remain- 
ing countries. Jd. at 29-37. 

Upon cumulation, the Commission determined that material injury 
was likely if orders were revoked. In support, the Commission found 
that volume of cumulated subject imports would likely be significant if 


2 The Commission voted 6-0 that revocation of orders on CTL plate from Canada would not likely lead to continua- 
tion or recurrence of material injury to the domestic industry. Id. By a vote of 4-2, the Commission determined that 
revocation of the orders CTL plate from the United Kingdom would likely lead to continuation or recurrence of materi- 
al injury. By a vote of 5-1, the Commission determined that revocation of the orders on CTL plate from Taiwan would 
likely lead to a continuation or recurrence of material injury. 


30n May 12, 1979 the Commission determined that imports of plate from Taiwan injured or were likely to injure a 
regional industry in the United States. See Carbon Steel Plate from Taiwan, USITC Pub. 970, AA1921-197 (May 1979). 


4 The 1993 period of review (“POR”) was 1990 to 1992. See Certain Flat-Rolled Carbon Steel Products from Argenti- 
na, Australia, Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy, Japan, the Republic of Korea, Mexi- 
co, the Netherlands, New Zealand, Poland, Romania, Spain, Sweden, and the United Kingdom, USITC Pub. 2664, INV. 
Nos. 701-TA-319 to 332, 334, 336 to 342, 344, and 347 to 353 (final); and 731-TA-573 to 579, 581-592, 594 to 597, 599 
to 609, and 612 to 619 (final) (Aug. 1993) (hereinafter “1993 ITC Determination”). 


5 with respect to Canada, only one of the three major Canadian producers to which the antidumping duty order ap- 
plied, Stelco, remained subject to the order. IPSCO was excluded pursuant to a remand determination in 1995 that 
lowered its margin to de minimis and Commerce revoked the order on Algoma in 1999. Staff Report at PLATE-IV-3. 
The Commission determined that likely future levels of subject imports from Canada would not be significant, that the 
probable volumes would likely be too small to affect domestic prices significantly and, in the absence of significant vol- 
ume or price effects, that the likely impact of subject imports from Canada on the domestic plate industry, in the event 
of revocation, would not be significant. Accordingly, the Commission found that subject imports from Canada would 


not lead to continuation or recurrence of material injury within a reasonably foreseeable time if the order were re- 
voked. Final Determination at 48-49. 
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orders were revoked.® Id. at 40-42. The Commission found that in- 
creased volume of CTL plate would undersell domestic like products and 
have significant price suppressing and depressing effects within a rea- 
sonably foreseeable time. Id. at 43. Finding that revocation of orders 
would likely lead to increases in volume with significant adverse price 
effects, the Commission determined that, because of the vulnerability of 
the domestic industry, the cumulated effects would likely have a signifi- 
cant adverse impact on the domestic industry and would likely cause the 
domestic industry to lose market share. Id. at 47. 

The Commission concluded that if orders were revoked, subject im- 
ports from Belgium, Brazil, Finland, Germany, Mexico, Poland, Roma- 
nia, Spain, Sweden, Taiwan, and the United Kingdom would be likely to 
enter the U.S. market in sufficient quantities and at prices below those 
of the domestic like product so as to have a significant adverse impact on 
the domestic industry within a reasonably foreseeable time. Id. at 
46-48. In light of these conclusions, the Commission found that revoca- 
tion of the orders would likely lead to a continuation or recurrence of 
material injury to the domestic industry within a reasonably foreseeable 
time. Id. at 49-50. Plaintiffs challenge the Commission’s decision to cu- 
mulate Belgian and German imports with those of the remaining coun- 
tries, as well as the Commission’s affirmative determination upon 
cumulation. 


STANDARD OF REVIEW 


The Commission’s determinations in five-year sunset reviews will be 
upheld unless the court determines that they are “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(B)(1)(b)(1). 


DISCUSSION 
I. Cumulation 


Plaintiffs challenge the Commission’s decision to cumulate imports 
from Belgium’ and Germany with imports from other countries. Cu- 
mulation is discretionary in sunset reviews. See 19 U.S.C. § 1675a(a)(7); 
see also Eveready Battery Co. v. United States, 77 F. Supp. 2d 1327, 1331 
(Ct. Int’] Trade 1999); Statement of Administrative Action, (“SAA”) ac- 
companying H.R.Rep. No. 103-826(I), at 887, reprinted in 1994 
US.C.C.A.N. 4040, 4212. Section 1675a(a)(7) provides that: 


(T]he Commission may cumulatively assess the volume and effect 
of imports of the subject merchandise from all countries with re- 
spect to [sunset reviews that] were initiated on the same day, if such 


6 The Commission’s volume analysis was ostensibly based on significant foreign production capacity and excess ca- 
pacity to produce both subject and non-subject plate products, foreign plate inventories, significant exports by most 
producers of subject plate (indicating that exporting is an important part of these producers’ businesses), and barriers 
to exporting to third countries. Jd. at 40-42. In addition, the Commission found that the incentive for foreign producers 
to increase sales to maximize the use of available capacity, the role of increasingly consolidated service centers in seek- 
ing out sources of low-cost supplies, as well as the price-sensitive nature of the domestic plate market and the weakened 
condition of the domestic industry indicated that the volume of subject imports would likely be significant. Id. 

7 There were two CTL plate producers in Belgium during the POR, Duferco and Fabrique de Fer de Charleroi, S.A. 
(now Usinor). Staff Report at PLATE-IV-1. 
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imports would be likely to compete with each other and with domes- 
tic like products in the United States market. 


Id. (emphasis added). The statute prohibits cumulation if the Commis- 
sion determines that subject imports are likely to have “no discernible 
adverse impact” on the domestic industry. Jd. In order to satisfy this pro- 
vision, the Commission must also determine that “a reasonable overlap 
of competition” exists between imports from different countries. Wie- 
land Werke, AG v. United States, 13 CIT 561, 563, 718 F Supp. 50, 52 
(1989). In addition to these statutory requirements, the Commission 
analyzes the “overall similarities in the conditions of competition that 
would prevail if the finding and orders are revoked.” Certain Steel Wire 
Rope from Japan, Korea, and Mexico, USITC Pub. 3259, INV. Nos. 
731-TA-547, at 11 (Dec. 1999) (five-year review). Plaintiffs challenge 
the Commission’s affirmative determinations with respect to each. 


A. Discernible Impact 


The Commission may not cumulatively assess the volume and effects 
of subject imports if it determines that such imports are “likely to have 
no discernible adverse impact on the domestic industry.” 19 U.S.C. 
§ 1675a(a)(7). Citing the absence of any guidance in the statute or SAA, 
the Commission states that it “generally considers the likely volume of 
the subject imports and the likely impact of those imports on the domes- 
tic industry within a reasonably foreseeable time.” Final Determination 
at 22. In terms of product mix, the Commission found “a reasonable 
overlap” between the types of plate products manufactured in each sub- 
ject country and those produced in the United States and, therefore, im- 
ports are likely to be substitutable for and competitive with domestic 
plate. Id. at 31 (citing Domestic Producer Questionnaire Responses, 
C.R. Doc. 236, Tables CTL-SUPP-13 through 24). Focusing primarily 
on foreign excess capacity® and the ability of the foreign producers to 
produce all types of plate products, the Commission found that volume 
of subject imports was likely to increase significantly if orders were re- 
voked. Relying heavily upon the weakened condition of the domestic in- 
dustry, the Commission determined that this increased volume would 
have a discernible adverse impact on the domestic industry. Plaintiff 
Usinor challenges this determination arguing that: (1) the Commis- 
sion’s discernible impact methodology lacks a consistent analytical 
framework; and (2) Belgium was entitled to a country-specific analysis. 


1. Differing Analytical Frameworks 


In lieu of explaining individual Commissioner’s discernible adverse 
impact methodologies, the Final Determination referred to prior sunset 
reviews for a discussion of the various analytical frameworks used by 
Chairman Koplan and Commissioners Hillman, Miller and Bragg in ap- 


8 The Commission calculated that capacity in each country was equivalent to over five percent of U.S. consumption, 
except with regard to Canada. Final Determination at 30 n.98 (citing Staff Report, Tables PLATE-IV-3 through 13 
(summarizing capacity and capacity utilization for subject countries)). The Commission found the size of the industry 
in each country significant when compared to U.S. consumption. Final Determination at 30. 





26 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 20, MAY 15, 2002 


plying the “no discernible adverse impact” provision.? Final Determina- 
tion at 22, nn.73-74. Usinor claims that Chairman Koplan and 
Commissioner Bragg improperly analyzed the sunset review cumula- 
tion provision as a negligibility provision. Usinor misstates Chairman 
Koplan’s position. In the decisions cited, the commissioners read the 
“no discernible adverse impact” provision “to be largely a negligibility 
provision without the use of a strict numerical test of the sort now re- 
quired by the statute in original antidumping and countervailing duty 
investigations.” Malleable Cast Iron Pipe Fittings, Sep. Views of 
Comm’rs Miller & Hillman at 12, Sep. Views of Comm’r Koplan at 25-26 
n.3. The Commissioners interpreted the provision to require a focus on 
the total volume of imports that would likely occur in the event of revo- 
cation of the orders rather than the change in volumes of such imports, 
Malleable Cast Iron Pipe Fittings, Sep. Views of Comm’rs Miller & Hil- 
Iman at 12; Iron Metal Castings, Views of Comm’r Koplan at 28, and an 
evaluation of the likely conditions of competition as well. Malleable Cast 
Iron Pipe Fittings, Sep. Views of Comm’rs Miller & Hillman at 12-13; 
Iron Metal Castings, Views of Comm’r Koplan at 28. That interpretation 
is consistent with the methodology employed here and is not contrary to 
the discretionary cumulation standard. 

Commissioner Bragg referred to her discussion of cumulation in Po- 
tassium Permanganate from China and Spain, USITC Pub. 3245, Inv. 
Nos. 731-TA-125 to 126 (Review) (Oct. 1999) and Brass Sheet and Strip 
from Brazil, Canada, France, Germany, Italy, Japan, Korea, the Nether- 
lands, and Sweden, USITC Pub. 3290, Inv. Nos. 701-TA-269 & 270 (Re- 
view), 731-TA-311-317 & 379-380 (Review) (Apr. 2000). Commissioner 
Bragg first determines: (1) whether the reviews were initiated on the 
same day, and (2) whether there is a likely reasonable overlap in com- 
petition if orders are revoked. Ifso, Commissioner Bragg then examines 
whether such imports are likely to have no discernible adverse impact 
on the domestic industry. Potassium Permanganate, Sep. Views of 
Comm’r Bragg at 27; Brass Sheet and Strip, Sep. Views of Comm’r 
Bragg at 27. 

Usinor argues that under 19 U.S.C. § 1675a(a)(7), the Commission 
must make an affirmative determination that discernible adverse im- 
pact is likely before analyzing competition overlap. Usinor’s objection 
fails here for two reasons. First, Commissioner Bragg ultimately deter- 
mined that subject imports from Belgium alone would likely have a dis- 


9 Chairman Koplan and Commissioner Miller referred to their discussion of cumulation in their separate views in 
Malleable Cast Iron Pipe Fittings from Brazil, Japan, Korea, Taiwan, and Thailand, USITC Pub. 3274, Inv. Nos. 
731-TA-278-280 (Review), 731-TA-347-348 (Review) (Feb. 2000). Chairman Koplan also cited his individual discus- 
sion of cumulation in Iron Metal Castings from India; Heavy Iron Construction Castings from Brazil; and Iron 
Construction Castings from Brazil, Canada and China, USITC Pub. 3247, Inv. Nos. 308-TA-13 (Review); 701-TA-249 
(Review); and 731-TA-262, 268 & 265 (Review) (Oct. 1999). 
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cernible adverse impact if orders were revoked.!° Final Determination, 
Sep. Views of Comm’r Bragg at 27. Second, a majority of the Commis- 
sion employed other uncontested analyses. Therefore, the court need 
not remand even if Commissioner Bragg’s analysis were faulty. See Ad 
Hoc Comm. of Domestic Uranium Producers v. United States, 162 F. 
Supp. 2d 649, 654 (Ct. Int’] Trade 2001) (not reaching the issue of signif- 
icance of different production capacities and inventories where other 
factors cited by the Commission were deemed adequate). Differing 
methodologies by individual commissioners is not, by itself, sufficient to 
require remand. See, e.g., Neenah Foundry Co. v. United States, 155 F. 
Supp. 2d 766 (Ct. Int’] Trade 2001) (upholding distinct approaches on 
discernible adverse impact); Cemex, S.A. v. United States, 16 CIT 251, 
252, 790 F. Supp. 290, 292 (1992) (ITC’s determination affirmed when 
two majority commissioners utilized different analyses). 


2. Country-Specific Analysis 


Usinor next argues that the Commission did not analyze each country 
individually in making its findings, and specifically failed to discuss its 
analysis with respect to Belgium. In support of its discernible impact de- 
termination, the Commission specifically referred to that portion of the 
Staff Report analyzing the Belgian CTL plate industry. Final Deter- 
mination at 30 n.101. The Staff Report analyzes the facts specific to sub- 
ject imports from Belgium. Staff Report at PLATE-IV-1 through 3. 
While citation to the staff report is not ideal, the court can deduce from 
the Commission’s reference that: (1) CTL plate accounts for a substan- 
tial portion of Belgian sales;!! (2) that Usinor itself reported that [ ]; and 
(3) that Belgium exports the majority of CTL plate produced.!? The Bel- 
gium specific analysis in the Staff Report is consistent with the Commis- 
sion’s general finding in the Final Determination. Id. at 30 (noting size 
of industry, capacity to produce all types of plate products, and export 
orientation in support of general finding). 

B. Competition Overlap 


The Commission states that it generally considers four factors to de- 
termine whether competition overlap is likely: (1) the degree of fungibil- 
ity between the imports from different countries and between imports 
and the domestic like product; (2) the presence of sales or offers to sell in 
the same geographical markets of imports from different countries and 
the domestic like product; (3) the existence of common or similar chan- 
nels of distribution for imports from different countries and the domes- 
tic like product; and (4) whether the imports are simultaneously present 
in the market. Final Determination at 23, n.76; see also Wieland Werke, 


10 Consistent with the majority methodology, Commissioner Bragg based her discernible adverse impact determina- 
tion on excess capacity noting that Belgium possessed approximately [ | tons of excess capacity to produce subject plate 
and [ | tons of excess capacity to produce all plate. Belgian producers’ inventories of subject merchandise were [ ] tons at 
the end of the interim period, and that total unused capacity plus end-of-period inventories were equivalent to approxi- 
mately [ ] percent of domestic production during 1999, and | | percent of apparent domestic consumption that year 

11 The Staff Report states that CTL plate accounted for between [ | percent of the Belgian Mills’ total sales in the 
most recent fiscal year. Staff Report at PLATE-IV-1, 2 


12 The Staff Report notes that, in 1999, over [ ] percent of Duferco’s sales were to other European countries. Staff 
Report at PLATE-IV-2; Table PLATE-IV-3. Duferco and Usinor are the only producers of CTL plate in Belgium. 
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AG v. United States, 13 CIT 561, 563 (1989). These factors are neither 
exclusive nor determinative. See Goss Graphics Sys. v. United States, 33 
F Supp. 2d 1082, 1086 (Ct. Int’] Trade 1998). In finding that competition 
overlap is likely, the Commission made affirmative determinations as to 
each factor. Final Determination at 31-33. Duferco contests each find- 
ing, arguing that the Commission did not apply the proper statutory 
standard and that the determinations are not supported by substantial 
evidence. 


1. “Likely” 


Plaintiff Duferco argues that the Commission failed to properly 
construe the phrase “likely” under 19 U.S.C. § 1675.15 The Act does not 
expressly define the term likely. “[U]ndefined terms in a statute are 
deemed to have their ordinary meaning.” Koyo Seiko Co. v. United 
States, 36 F3d 1565, 1571 n.9 (Fed. Cir. 1994). Webster’s Dictionary and 
Black’s Law Dictionary define “likely” as probable. See Webster’s Ninth 
New Collegiate Dictionary, at 692 (1990); Black’s Law Dictionary (6th 
ed., 13th reprint) at 834 (1998). Under Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984), the court 
must (1) determine whether the statute is ambiguous; and, if so (2) de- 
termine whether the agency’s construction of the statute is reasonable. 
The court determines that the statute is clear and, therefore, does not 
reach step two. “Likely” means “likely”—that is, probable. “Likely” is 
nowhere defined as merely “possible”. 

While the Final Determination does not provide a contrary construc- 
tion, Duferco argues that the Commission implicitly interprets and ap- 
plies the term “likely” to mean possible, not probable. Plaintiffs argue 
that by emphasizing excess capacity without explaining why producers 
from Belgium would shift exports to United States, the Commission has, 
without more, only determined that imports are possible.!4 Counsel for 
Defendant confuses the matter by arguing that likely does not mean 
probable. Defendant cites the SAA which reads: 


The determination called for in these types of reviews is inherently 
predictive and speculative. There may be more than one likely out- 
come following revocation or termination. The possibility of other 
likely outcomes does not mean that a determination that revoca- 
tion or termination is likely to lead to continuation or recurrence of 
dumping or countervailable subsidies, or injury, is erroneous, as 
long as the determination of likelihood of continuation or recur- 
rence is reasonable in light of the facts of the case. In such situa- 
tions, the order or suspended investigation will be continued. 


SAA at 883. (emphasis added). The SAA cannot change the words of the 
statute. In any case, the SAA is not necessarily inconsistent with the 
statute. It may simply mean that different conclusions as to likelihood 
by commissioners or the court do not destroy a substantially supported 


18 Plaintiff Usinor incorporates Duferco’s argument by reference. 


14 Plaintiffs suggest that, among other things, recent changes in the European Community have made exporting to 
E.C. members more attractive than exporting to the US. 
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conclusion as to likelihood. In the Final Determination, the Commission 
does not expressly address its understanding of the term “likely” or ex- 
plain its application under the statute. Given counsel’s argument and 
the Commission’s emphasis on potential future volume of subject im- 
ports and the weakened state of the domestic industry, the court cannot 
determine whether the Commission determined competition overlap to 
be likely. As discussed, a determination based on a mere possibility 
would be counter to the clear meaning of the statute.!° The court, there- 
fore, remands the matter to the Commission to determine whether inju- 
ry is likely, not just possible, and for further explanation of its findings. 
2. Fungibility 

Duferco argues that Belgian products are not fungible because it ex- 
ported only [ ] during the period of review and because no other subject 
country shipped [ ]. When asked about the interchangeability of Belgian 
plate with plate from the other subject countries, no U.S. producer re- 
ported a lack of interchangeability; importers responded similarly. Staff 
Report at PLATE-II-5. Only one U.S. producer out of ten responding re- 
ported any differences other than price between Belgian plate and other 
subject imports. Jd. at PLATE-II-23. The Commission noted that re- 


sponding importers reported similarly. Jd. at PLATE-II-6.1° The court 
finds that the Commission cited ample support on fungibility. 


3. Channels of Distribution 


The Commission found that both domestic producers and importers 
ship plate to end users, distributors and service centers/processors. Fi- 
nal Determination at 32; Staff Report at PLATE-II-1. Duferco contends 
that the ITC erred because it never explicitly stated that there is likely to 
be overlap in channels of distribution, and never addressed the overlap 
with respect to Belgium specifically. Duferco concedes, however, that it 
exports to end users.!”? The other Belgian producer concedes that it 
shipped the majority of its plate to distributors, processors, and service 


centers. !8 Thus, there appears tobe no error in regard to channels of dis- 
tribution. 


15 Tt is an overall determination of likely injury that is required. Certain subsidiary findings may be negative or neu- 
tral, but competition overlap is key. 


16 Tn addition to }, Belgian producers manufacture standard, or commodity, plate. Presently, a significant percent- 
age of the plate products that Duferco manufactures are standard products. Final Determination at 32n.108.[ ] percent 
of Belgium’s plate production in 1999 was subject plate. See Supplementary Material IV, C.R. Doc. 235, at CTL- 
SUPP-1. Moreover, [ ] represented only [ | percent of Belgium's total plate shipments in 1999. Id. at CTL-SUPP-13. 

17 Duferco’s affiliated company, which is the exclusive importer of its products in the United States, shipped [ ] short 


tons of plate in 1997, [ ] short tons in 1998and| | short tons in 1999. See Duferco Importer Questionnaire Response, C.R. 
Doc. 334, at 8. 


18 Yginor stated that [ ] percent of its U.S. shipments went to distributors/processors/service centers in 1997, [ ] 


percent went to them in 1998 and [ ] percent went to them in 1999. See Fabrique de Fer’s Importer Questionnaire Re- 
sponse, C.R. Doc. 335, at 7. 
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4. Simultaneous Market Presence and Geographical Overlap 


Duferco argues that the Commission’s findings regarding simulta- 
neous market presence and geographical overlap are pure speculation. 
The Commission stated that: 


[t]he record is mixed regarding current market presence and geo- 
graphic overlap with the orders in place. However, in light of the im- 
portance of sales to steel service centers, which are dispersed 
throughout the United States and hold sizable plate inventories, we 
find it likely that subject imports from each subject country would 
be simultaneously present in the U.S. market as a whole and in the 
same geographical markets as other subject imports and the domes- 
tic like product. 


Final Determination at 32-33 (footnote omitted). 

With regard to market presence, the Commission cited to the Staff Re- 
port which states that subject plate imports from nine of the twelve 
countries at issue were present in the market throughout the period of 
review. For two of the remaining three countries, Spain and Sweden, 
subject plate imports were present in two out of the three years compris- 
ing the period of review. Subject imports from Taiwan were present in 
one year. Staff Report at PLATE-IV-1. With respect to geographic over- 
lap, the Commission again cited the Staff Report and noted that both 
US. producers and importers reported nationwide sales. Final Deter- 
mination at 33 n.112 (citing Staff Report at PLATE-II-1). According to 
the Staff Report, these producers and importers reported nationwide 


sales as a whole, although most individual firms reported a concentra- 
tion of sales in particular regions. Jd. The court finds that the Commis- 
sion provided sufficient support for its findings in this regard. 

C. Conditions of Competition 


In addition to competition overlap analysis, the Commission reviews 
the conditions of competition. 


[The] cumulation analysis in a five-year [sunset] review encom- 
passes more than an examination of whether there would likely bea 
reasonable overlap of competition of the products in the U.S. mar- 
ket. To aid us in our decision whether to exercise our discretion to 
cumulate, we have also examined the overall similarities in the con- 


ditions of competition that would prevail if the finding and orders 
are revoked. 


Certain Steel Wire Rope from Japan, Korea, and Mexico, USITC Pub. 
3259 at 11. As discussed, sunset review analyses are inherently prospec- 
tive, therefore, the Commission attempts to predict future conditions of 
competition. As with ordinary injury determinations, the statute does 
not enumerate what factors the Commission should consider in analyz- 
ing conditions of competition in sunset reviews. 

Plaintiffs attack the affirmative competition overlap determination 
and conditions of competition analysis by arguing that the Commission 
did not fully explain why it was “likely” that Belgian and German pro- 
ducers would shift sales from Europe to the U.S. Both here and in the 
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investigation below, Plaintiffs argued that the recent changes in the Eu- 
ropean Community have madeit unlikely that Belgian and German pro- 
ducers would shift sales to the US. 

In 1993, the European Community!® created the European Single 
Market (“ESM”), which consolidated all of the Community’s customs 
legislation into a single text and created a free trade zone among mem- 
ber countries. On January 1, 1999, the euro became the single currency 
for most member states in an attempt to further reduce the barriers to 
intra-community trade by eliminating the risk of exchange rate volatili- 
ty.2° The German Producers suggest that the ESM and euro effectively 
transformed the E.C. into one large “home market” for E.C. producers. 

In the investigation below, the German Producers submitted exten- 
sive evidence that, because of developments in the E.C., the German 
CTL plate sales to other member countries had increased substantially 
since the investigation in 1993. See Prehearing Brief on Behalf of AG der 
Dillinger Hiittenwerke, Salzgitter AG Stahl und Technologie, Stahl- 
werke Bremen GmbH and Thyssen Krupp Stahl AG at 2-12 (Aug. 28, 
2000), Pl. App. Tab 5 (hereinafter Prehearing Brief]). Between 1993 and 
1999, the percentage of German CTL plate sales made to other E.C. 
members increased from 16.92% to 27.74%. Prehearing Brief at 20-21; 
see also Written Testimony of Klaus Heller Concerning German Cut-to- 
Length Plate Market at Figure 3 (Sept. 15, 2000). By 1999, almost 90% 
of German CTL plate sales were E.C. sales (combining sales to both Ger- 
many and other E.C. members). Jd. at 21. 

At roughly the same time, the U.S. producers’ domestic market share 
grew from 84.1% (1992) to 93.2% (first quarter of 2000) during a period 
where U.S. consumption of CTL plate also grew significantly. Compare 
1993 ITC Determination at C-3, Pl. App. Tab 1, with Revised Staff Re- 
port to the Commission at C-3 (Oct. 18, 2000) (hereinafter Revised Staff 
Report) (from 4,965,000 short tons in 1992 to over 6,000,000 by 1999). 
The German Producers attribute these changes in the E.C. and US. to 
“an ever decreasing reliance [by the German Producers] on export sales 
outside of the European Community.” 

Although plaintiffs raised this argument below, the Commission dis- 
missed these changes stating simply that “we are not convinced that 
there has been a shift of such fundamental nature as to make significant 
exports to the United States unlikely.” Final Determination at 40, n. 155 
(emphasis added). The Commission did not cite to any evidence in the 
Staff Report or elsewhere to support this finding. Plaintiffs argues that 
the Commission has improperly placed the burden on Plaintiffs to es- 
tablish that future imports, and therefore future material injury, is not 


19 The European Community presently has fifteen member states: Austria, Belgium, Denmark, Finland, France, 
Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, Sweden, and the United Kingdom. At 
the time of this opinion, the E.C. is preparing for the accession of thirteen (13) eastern and southern European coun- 
tries: Bulgaria, Czech Republic, Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Romania, Slovenia, Slo- 
vakia, and Turkey. Europa: The European Union On-Line, http://europa.eu.int/abc-en.htm (last visited on April 22, 
2002). 

200n January 1, 1999, the euro became the currency for Belgium, Germany, Spain, France, Ireland, Italy, Luxem- 
bourg, the Netherlands, Austria, Portugal and Finland. 
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likely. Given the lack of clarity as to the Commission’s definition of “like- 
ly,” this may be so. In any case, the Commission has not addressed the 
material arguments of plaintiffs with respect to likelihood of competi- 
tion overlap. See ALTX, Inc. v. United States, 167 F. Supp. 2d 1353, 1360 
n.6 (Ct. Int’] Trade 2001) (stating that 19 U.S.C. § 1677f(i)(3)(B) re- 
quires that the Commission properly respond in the Final Determina- 
tion to all relevant arguments raised by interested parties). 

“In order to reach a judgment on the administrative record, the Court 
must have a basis for understanding the reasons for the Commission’s 
actions.” The Timken Co. v. United States, 20 CIT 1115, 1118 (1996). 
The court may not substitute its judgment for that of the agency. See Ac- 
ciai Speciali Terni, S.p.A. v. United States, 19 CIT 1051, 1054 (1995). 
The court must, however, be able to reasonably discern that the Com- 
mission conducted its analysis in accordance with statutory require- 
ments. See, e.g., Taiwan Semiconductor Indus. Ass’n v. United States, 
59 F Supp. 2d 1324, 1328 n. 7 (Ct. Int’] Trade 1999). “[WJhere an ex- 
planation is lacking on the record, post hoc rationalization for the [Com- 
mission’s] actions is insufficient” and remand may be appropriate for 
further explanation. Timken, 20 CIT at 1118, 937 F. Supp. at 955. In 
view of the changes occurring in Europe since the 1993 investigation, 
the Commission should at minimum analyze the effects of those 
changes. On remand, the Commission should address Plaintiffs’ argu- 
ments as to whether E.C. changes have affected conditions of competi- 
tion significantly. In so doing, the Commission must determine whether, 
despite these changes, imports tothe US. are likely to occur, and explain 
its reasons therefor. To the extent that these issues also affect the non- 
cumulation portion of the determination discussed infra, the same con- 
siderations apply. 


IT. Other Aspects of the Likely Continuation or Recurrence of Material 
Injury Analysis 

In sunset reviews, the Commission is required to determine whether 
revocation of antidumping or countervailing duty orders is likely to lead 
to acontinuation or recurrence of material injury to the domestic indus- 
try. 19 U.S.C. § 1675a(a)(1). Pursuant to § 1675a(a)(1), the Commission 
analyzes the likely volume, price effect and impact of subject imports if 
the orders are revoked. Jd. The German Producers challenge the Com- 
mission’s affirmative determinations with respect to each. 


A. Volume 


In finding that volume would likely be significant, the Commission 
noted that the excess capacity of the subject countries “greatly ex- 
ceed(ed]” the volume of total subject imports in the 1993 investiga- 
tions.2! Final Determination at 39. The Commission found that foreign 


21 In 1992, the cumulated volume of all subject imports was 787,626 short tons. The German Producers argue that 
this amount is inflated and that 1992 imports from the cumulated countries amounted to 430,618. The Commission 
was, however, clearly referring to all cumulated imports. The point of this comparison was that the excess capacity of 
the cumulated countries was greater than the sum of imports from all countries subject to cumulation in 1992. The ITC 
stated that it obtained this figure from official Commerce statistics. Staff Report at PLATE-I-1. 
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producers have an incentive to increase sales to maximize the use of 
available capacity. Id. at 42. In 1999, cumulated capacity to produce sub- 
ject plate in ten of the subject countries was 11.5 million short tons, and 
excess subject capacity was 1.8 million short tons. Cumulated capacity 
to produce both subject and nonsubject plate was 13.4 million short 
tons, with excess total capacity being 1.9 million short tons. Jd. at 39. 
The Commission noted that all producers of the cumulated subject im- 
ports, except those in Mexico, export substantial quantities of their pro- 
duction. Id. at 39-40 (citing Staff Report at PLATE-IV-3-4, 6-13). The 
Commission found it significant that a number of foreign producers 
were subject to antidumping and countervailing duty findings in other 
countries.2? Final Determination at 40-41. The Commission discussed 
foreign plate inventories in making its finding on likely volume, noting 
that although importers reported no inventories of subject product, the 
cumulated subject foreign producers reported significant end-of-period 
inventories.2% Id. at 40 n.154, 42. It explained that service centers were 
becoming increasingly consolidated and sought sources of low-cost sup- 
plies. Id. at 42. 

The German Producers argue that the Commission’s analysis “ig- 
nore[d] the fact that several countries, including Germany, were operat- 
ing at very high levels of capacity utilization.” German Producers Br. at 
26. Between 1993 and 2000, German capacity for all cut-plate products, 
subject and non-subject, decreased greatly. Response to Posthearing 
Questions, Pl. App. Tab 9, Exh. 8.24 Between 1992 and 1999, the Ger- 
man Producers reduced CTL plate production by over one million short 
tons. Staff Report at PLATE-II-5. During roughly the same period, Ger- 
man capacity utilization rates increased from 69.18% (1993)*° to 95.36% 
(2000).26 The German Producers calculate that unused capacity de- 
creased very significantly between 1993 and 2000.2’? Id. The German 
Producers argue that, because of the reduction in unused capacity, Ger- 
many had virtually no excess capacity for U.S. exports. 

Defendant responds that the Commission did consider these changes 
but ultimately found the present excess subject capacity of the cumu- 
lated countries to be significant, especially when coupled with the ease 
with which product mix adjustments could occur, and afforded that fact 
more weight than it gave to the reduction in unused capacity. Final De- 
termination at 39-40. In the Final Determination, the Commission ac- 
knowledged plaintiffs’ argument that “demand conditions in a number 
of the subject countries may suggest a decreased level of cumulated im- 


22 Brazilian plate was subject to antidumping findings in Canada and Mexico and a countervailing duty finding in 
Mexico; Finnish plate was then subject to an ongoing antidumping investigation in Canada; Romanian plate was sub- 
ject to an antidumping finding in the European Union; Spanish plate was subject to antidumping and countervailing 
duty findings in Canada. Final Determination at 41. 


23 Excluding Poland, there were 1,097,642 short tons in subject foreign producers’ inventories in 1997, 1,009,785 
short tons in 1998 and 949,568 short tons in 1999. Staff Report at PLATE-IV-3-4, 6-13. 


24 Capacity decreased from [ | to [ }] short tons during this period. 

25 Unused capacity in 1993 was [ | metric tons. 

26 Unused capacity in 2000 was [ ] metric tons. 

27 The German Producers calculate that unused capacity decreased from [ | between 1993 and 2000 from [ ] to [ ]. 
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ports,” but went on to rely more heavily upon other factors.?° Id. at 42. 
The Commission may weigh evidence as it sees fit. The same evidence 
may support a variety of findings. The court finds no error in this find- 
ing in isolation. 

B. Price Effect 


The German Producers contest the Commission’s determination 
with respect to the likelihood of adverse price effects claiming that Ger- 
man CTL plate consistently exceeded the price of domestically produced 
plate. The German Producers rely on pricing information from the in- 
dustry publication Metal Bulletin regarding U.S. import prices for heavy 
plate, which is outside the scope of the orders.?? Defendant responds 
that only one importer provided usable pricing data to the Commission, 
and those data accounted for 37.5 percent of imports and such imports 
were from Belgium only. Defendant argues that it would be unreason- 
able for the Commission to extrapolate from data regarding non-com- 
modity plate that is outside the scope of the orders in order to draw 
conclusions regarding the prices of the commodity plate that is within 
the scope. The court agrees with Defendant that it was reasonable for 
the Commission to afford little weight to such incomplete pricing data 
and to rely instead on data from the original investigation. 

C. Impact 


The German Producers argue that the Commission’s impact deter- 
mination was erroneous because, they claim, it was based solely on the 
Commission’s affirmative findings on volume and price effects. In short, 
plaintiffs argue that the Commission conducted no analysis whatsoever 
and that the affirmative determination was a foregone conclusion. De- 
fendant responds by recounting the Commission’s analysis, emphasiz- 
ing the Commission’s determination that the domestic industry was ina 
weakened state. Final Determination at 46. The Commission found that 
by the end of the review period, operating income had fallen, capacity 
utilization was low, production had decreased, inventories had in- 
creased, and that the number of production and related workers had de- 
creased, along with their hours worked. Jd. The Commission also found 
that capital expenditures had steadily declined. Based on the foregoing, 
the Commission found that the volume and price effects of the cumu- 
lated subject imports would likely have a significant adverse impact on 
the domestic industry and would likely cause the domestic industry to 
lose market share in the reasonably foreseeable future. Final Deter- 
mination at 46-47. The court finds that the Commission did not err by 
analyzing potential impact in the context of likely volume and price ef- 
fects. Of course, as with the Commission’s findings on cumulation, these 


factors must be reviewed in the context of the proper standard, dis- 
cussed supra Part I. 


28 The Commission relied upon “significant capacity, and excess capacity, to produce both subject and non-subject 
plate products, foreign plate inventories, significant exports by most subject producers (sic)and barriers to exporting to 
third countries.” Final Determination at 42. 


29 Germany manufactures [ }. Supplementary Material IV at CTL-SUPP-17. 
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Ill. Facts Available 


The German Producers’ final argument challenges the Commission’s 
reliance upon a limited number of questionnaire responses from U.S. 
producers. Plaintiffs argue that the Commission’s information was in- 
complete because only twenty-two (22) of the one hundred and five (105) 
producers surveyed submitted responses to ITC questionnaires. Plain- 
tiffs compare this return to that in Certain Cut-to-Length Plate From 
France, India, Indonesia, Italy, Japan, and Korea, in which 29 produc- 
ers submitted information. USITC Pub. 3273 at IIJ-1. Arguing that the 
majority of producers failing to respond were service centers, plaintiffs 
suggest that the domestic industry under-reported capacity, production, 
and shipment information. Plaintiffs specifically point to a discrepancy 
between this review, in which reported U.S. consumption in 1998 was 
8,222,194 short tons, and Certain Cut-to-Length Plate from France, in 
which reported U.S. consumption was 9,692,346 short tons for the same 
year. Plaintiffs argue that the difference, almost 1.5 million short tons, 
is illustrative of overall under-reporting by the domestic industry. Plain- 
tiffs argue that the Commission should have resorted to other informa- 
tion as facts available pursuant to 19 U.S.C. § 1677e(a). 

Although the Commission must obtain all accessible or obtainable in- 
formation respecting the economic factors it uses for its analysis, this 
does not require “a level of diligence beyond that required by statute or 
the substantial evidence test.” Allegheny Ludlum Corp. v. United 
States, 116 F Supp.2d 1276, 1296 n.37 (2000). Nonetheless, because this 


potentially significant discrepancy was pointed out by the parties, the 
Commission must make an effort to analyze it and weigh the evidence 
accordingly in conjunction with its overall remand analysis. 


CONCLUSION 


For the reasons discussed, the court cannot sustain the Commission’s 
Final Determination. Because sunset reviews are prospective, the Act’s 
statutory analyses require the Commission to predict whether future 
events are “likely.” With regard to the definition of “likely,” the court 
finds that the statute is clear. On remand, the Commission must apply 
the common meaning of “likely”—that is, probable—in conducting the 
relevant sunset review analyses (cumulation and non-cumulation). In 
support of any affirmative determinations, the Commission must cite to 
substantial evidence showing that its predictions are not only possible, 
but probable. The Commission must specifically address Plaintiffs’ ar- 
gument that recent developments in the European Community will de- 
ter German and Belgian producers from shipping subject imports to the 
US. To support an affirmative determination, the Commission must 
cite substantial evidence showing that injury from subject imports to 
the U.S. are likely despite these changes. The United States Internation- 
al Trade Commission shall issue its Remand Determination on or before 
July 1, 2002. Objections may be made within 20 days thereafter. Parties 
may submit comments on those objections within 10 days after objec- 
tions are due. 
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poration. 


OPINION 


PoGuE, Judge: Plaintiff, United States Customs Service (“Plaintiff” 
or “Customs”), commenced this action against defendants, Summerhill 
Technology Corporation (“Defendant” or “Summerhill”) and Adam 
Lin, to recover unpaid customs duties and civil penalties for violation of 
section 592 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1592 
(1994). The United States alleges grossly negligent or negligent conduct 
in connection with the importation of certain rubberized articles, claim- 
ing that between December 1993 and November 1995 Summerhill and 
Adam Lin filed false value statements with Customs in connection with 
53 entries of imported merchandise. See Compl. 1 5. Specifically, the 
United States alleges that the defendants maintained a dual invoicing 
system in which the invoices submitted for customs entry purposes re- 
ported lower prices than those actually paid for imported merchandise, 
enabling Summerhill to pay less in customs duties. Defendant Summer- 
hill moves for summary judgment, claiming that there exists no evi- 
dence to support the allegations of dual invoicing, undervaluation, and 
underpayment of customs duties. This Court has jurisdiction pursuant 
to 28 U.S.C. §§ 1582(1),(3) (1994). 


STANDARD OF REVIEW 


Summary judgment is appropriate when the record, viewed in the 
light most favorable to the nonmoving party, shows no genuine issue of 
material fact, and the moving party is entitled to judgment as a matter of 
law. See USCIT Rule 56(c); Anderson v. Liberty Lobby, Inc., 477 US. 242, 
248 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). A dispute is 
genuine “if the evidence is such that [the trier of fact] could return a ver- 
dict for the nonmoving party.” Anderson, 477 U.S. at 248. Once a motion 
for summary judgment is made, the nonmoving party must “set forth 
specific facts showing that there is a genuine issue for trial.” USCIT 
Rule 56(e); Celotex Corp., 477 US. at 324. Summary judgment shouid be 
granted where a party “fails to make a showing sufficient to establish 
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the existence of an element essential to that party’s case, and on which 
that party will bear the burden of proof at trial.” Id. at 322. 


BACKGROUND 


Defendant Summerhill imported rubberized articles, specifically rub- 
berized “O” rings and gaskets, for sale in the United States. In January 
1995, a former Summerhill employee, Mark Lin, provided information 
to the U.S. Customs Service indicating that Summerhill was using a dual 
invoicing system in order to underpay customs duties on imported mer- 
chandise. See Dep. of Mark Lin (Nov. 9, 2001) (“Lin Dep.”), Pl.’s Ex. B at 
50-52. 

Mr. Lin was employed by Summerhill from April 1994 until his ter- 
mination in January 1995, and his responsibilities included providing 
invoices to Summerhill’s customs broker for the purpose of filing the 
customs entry documents. See id. at 8, 17, 66. Mr. Lin testified in his de- 
position that he became aware that Summerhill was using two types of 
invoices, one marked with a C and one marked with an S. See id. at 18. 
He provided Customs with a copy of an April 1994 facsimile transmis- 
sion to “Willie,” presumably Willie Teng, a Summerhill employee who 
arranged payment of invoices.! See id. at 50; Def.’s Ex. 4; Dep. of Willie 
Teng (Nov. 7, 2001) (“Teng Dep.”), Pl.’s Ex. B at 34-35, 45. One subject 
of the fax is “Invoice-S.” The fax states, “Invoice-S—For STC sales ac- 
counting purposes; Invoice-C—For STC file [sic] customs entry pur- 
poses.” Def.’s Ex. 4. The author of the fax indicates that he or she would 
send the “Invoices-S” to Willie each month and would “not explain the 
purpose of these invoice [sic] to Mark,” presumably Mark Lin.? Jd. 
Moreover, the fax notes that “[t]his is a top secret arrangement, do not 
release this information to anybody else.” Id. 

Mr. Lin indicated that on at least two occasions, he saw invoices 
marked with an S. See Lin Dep., Pl.’s Ex. B at 20, 74. He stated that he 
did not have access to the invoices that were marked with an S, and that 
the invoices submitted to Customs “always have a ‘C’.” Id. at 18-20. Mr. 
Lin said that he was unaware whether the prices on the invoices marked 
“S” differed from those on the invoices marked “C”. See Lin Dep., Def.’s 
Ex. C at 22. However, he was aware of price discrepancies between the 
invoices he sent to Customs and the corresponding purchase orders, and 
he had been instructed to ignore these discrepancies. See Lin Dep., Pl.’s 
Ex. B at 52; Def.’s Ex. C at 55, 70-71, 73. The prices on the invoices sent 
to Customs were lower than the prices indicated on the purchase orders. 
See Lin Dep., Def.’s Ex. C at 73. Mr. Lin’s assertion is supported by the 
record, which contains an invoice and a purchase order that appear to 


1 Mr. Teng was employed at Summerhill from December 1998 or early 1994 until at least December 31, 1995. See 
Teng Dep., Pl.’s Ex. C at 24, 85. The date of Mr. Teng’s separation from Summerhill is not stated in the record presented 
to the Court; however, a November 1997 Customs Service memorandum refers to Mr. Teng as Summerhill’s “former 
accountant.” See Mem. from Sean Frankel, Import Specialist, Import Specialist Enforcement Team (Nov. 6, 1997), Pl.’s 
Ex. 8 at 2 (“Frankel Mem.”). 


2The fax refers twice to “Mark.” Each time, the name Mark is written above or below the name Mary, which is 
crossed out. See Def.’s Ex. 4. 
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reflect different prices. See id.; Def.’s Ex. 6, 12. Mr. Lin further stated 
that the invoices marked “S” went to Willie Teng. See Def.’s Ex. C at 22. 

The deposition testimony of Willie Teng is unclear as to whether Sum- 
merhill used two types of invoices. Mr. Teng stated first that he was not 
familiar with invoices marked “S,” and subsequently that he had “possi- 
bly” seen invoices marked with either the letter S or the letter C; he later 
stated that he had “never seen” two invoices coming from a particular 
supplier. Teng Dep., Def.’s Ex. B at 57, 64. Mr. Teng was also unclear con- 
cerning whether he processed both types of invoices, although he stated 
that “eventually [the invoices] should all come to me.” Jd. at 90. In 
another deposition, Albert Fu, Summerhill’s accounting manager,’ tes- 
tified that he did not recall whether there were two types of invoices, 
marked with either an S or aC, see Fu Dep., Def.’s Ex. D at 59, but stated 
that he did not see duplicate invoices for import transactions. Id. at 78. 

On November 4, 1997, the Customs Service visited Summerhill’s 
premises to conduct an inquiry into allegations that Summerhill was us- 
ing an undervaluation scheme. See Frankel Mem., Pl.’s Ex. 8. Among 
the documents reviewed by the agents were invoices showing prices that 
matched the prices declared on the customs entry filings. However, the 
agents were unable to ascertain from these documents that the prices 
recorded on the invoices were the prices actually paid for the merchan- 
dise. See id. at 1. Upon asking for proof of payment, the agents were told 
that the payment information was “tightly controlled” by the account- 
ing department, and that the employee who showed them the invoices 


and customs records did not know where to find it. Id. The agents subse- 
quently met with Albert Fu. Mr. Fu retrieved accounts payable work- 
sheets which appeared to reflect different prices paid for imported 
merchandise than the prices recorded on the corresponding invoices 
and customs filings previously reviewed by the agents. See id. at 2. 


DISCUSSION 


Title 19 U.S.C. § 1401a provides that for the purpose of assessing cus- 
toms duties, imported merchandise shall be appraised on the basis of 
transaction value, which is the “price actually paid or payable for the 
merchandise when sold for exportation to the United States,” plus vari- 
ous adjustments. 19 U.S.C. § 1401a(b)(1) (1994). Title 19 U.S.C. § 1592 
provides for recovery of customs duties and for the imposition of civil 
penalties where underpayment of customs duties results from fraud, 
gross negligence, or negligence. 

Summerhill moves for summary judgment on the grounds that there 
is no evidence that the prices it actually paid for the imported merchan- 
dise were higher than the prices it reported to Customs. Summerhill 
contends that prices reflected on the purchase orders are not relevant, 
because (1) purchase orders do not reflect the final prices actually paid, 
and (2) purchase orders are not submitted to Customs and are not docu- 


3 Mr. Fu was employed at Summerhill from early 1997 until October 1998. See Dep. of Albert Fu (Nov. 8, 2001) (“Fu 
Dep.”), Pl.’s Ex. A at 7. 
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ments by which merchandise is entered into the United States. See 
Def.’s Mot. S.J. at 4, 7. Summerhill argues that “a ‘discrepancy’ between 
a purchase order value and a foreign seller’s commercial invoice is not 
evidence of undervaluation in the absence of evidence that a value high- 
er than the invoice is paid or payable to the foreign supplier.” Id. at 4. 

However, the issue before the Court is whether the government has 
presented sufficient evidence to raise a question of fact as to whether 
customs entry filings were falsified. The government has presented cir- 
cumstantial evidence which, viewed in the light most favorable to the 
government, could be construed to indicate that Summerhill may have 
been using a dual invoicing system that enabled it to underreport the 
prices paid for merchandise and to underpay customs duties. The testi- 
mony of Mark Lin indicates that (1) there were two types of invoices, 
only one of which was filed with Customs, (2) the prices stated on pur- 
chase orders did not match the prices on the invoices, and (3) Mr. Lin 
was not given access to the other invoices and was instructed to ignore 
the price discrepancies. The apparent price discrepancies between the 
purchase order and invoice contained in the record support Mr. Lin’s 
testimony. The fax document strongly suggests that there was a dual in- 
voicing system that separated invoices filed with Customs from those 
used for internal accounting. Finally, the Customs inquiry at Summer- 
hill’s offices in 1997 suggests that the prices recorded on the invoices 
submitted to Customs may not have been the prices actually paid. 

As noted earlier, summary judgment is appropriate only where there 
exists no genuine issue of material fact, such that a party is entitled to 
judgment as a matter of law. The circumstantial evidence presented 
here creates a question of material fact as to whether the defendants ac- 
curately reported the prices paid for imported merchandise and paid the 
correct amounts of duties on the imported merchandise. As there exists 
a question of material fact, summary judgment is inappropriate. 


CONCLUSION 


In accordance with this opinion, Defendant’s motion for summary 
judgment is denied. The parties are directed to file an order governing 
preparation for trial. 
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